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% From the current CLPCCD Policy 4014 titled Physical Examination

Fhe Board-mayrequirea A physical examination may be required unless prohibited by
law as a condition of pre-employment. The cost of this examination will be paid by the

applicant, unless the examination is made by a District-designated physician in which
case the cost will be paid by the District.

FheBoard-may—alsorequire Additional examination(s) may be required to ascertain

physical and mental condition to be taken by an employee as a condition for continued
employment or assignment. Such examination will be administered by a qualified
medical physician who may be designated by the Chancellor and will be at District
expense.

Pre-employment medical examinations shall be required only after a conditional job
offer has been made, and shall be required of any candidate for a position for which a
pre-employment medical examination has been deemed appropriate. No candidate
shall be required to participate in such an examination solely on the basis of the
candidate’s age or disability.

In compliance with state and federal law, an employee may be required to undergo a
physical or mental examination where such a fitness for duty exam is job related and
consistent with business necessity. Such medical examinations shall be at the District's
expense and shall be conducted by a physician chosen by the District.

NOTE: The red ink signifies language that is legally advised and recommended by the Policy and
Procedure Service and its legal counsel. The language in black ink is from the current CLPCCD Policy
4014 titled Physical Examination adopted on March 19, 1996. The language in green ink was added
during the review by Wyman, David, and Kit on August 13, 2013.

Date Adopted:



(This policy replaces current CLPCCD Policy
4014)



Legal Citations for BP 7335

From the U.S. Code Online via GPO Access [wais.access.gpo.gov]

[Laws in effect as of January 3, 2005] [Document not affected by Public Laws
enacted between January 3, 2005 and January 18, 2007]

[CITE: 42USC12112]

TITLE 42--THE PUBLIC HEALTH AND WELFARE
CHAPTER 126--EQUAL OPPORTUNITY FOR INDIVIDUALS WITH DISABILITIES
SUBCHAPTER I--EMPLOYMENT

Sec. 12112. Discrimination

(a) General rule

No covered entity shall discriminate against a qualified individual
with a disability because of the disability of such individual in regard
to job application procedures, the hiring, advancement, or discharge of
employees, employee compensation, Jjob training, and other terms,
conditions, and privileges of employment.

(b) Construction

As used in subsection (a) of this section, the term "~ “discriminate''
includes--

(1) limiting, segregating, or classifying a job applicant or
employee in a way that adversely affects the opportunities or status
of such applicant or employee because of the disability of such
applicant or employee;

(2) participating in a contractual or other arrangement or
relationship that has the effect of subjecting a covered entity's
qualified applicant or employee with a disability to the
discrimination prohibited by this subchapter (such relationship
includes a relationship with an employment or referral agency, labor
union, an organization providing fringe benefits to an employee of
the covered entity, or an organization providing training and
apprenticeship programs);

(3) utilizing standards, criteria, or methods of
administration--

(A) that have the effect of discrimination on the basis of
disability; or

(B) that perpetuate the discrimination of others who are
subject to common administrative control;

(4) excluding or otherwise denying equal jobs or benefits to a
qualified individual because of the known disability of an
individual with whom the qualified individual is known to have a
relationship or association;

(5) (A) not making reasonable accommodations to the known
physical or mental limitations of an otherwise qualified individual
with a disability who is an applicant or employee, unless such
covered entity can demonstrate that the accommodation would impose



an undue hardship on the operation of the business of such covered
entity; or

(B) denying employment opportunities to a job applicant or
employee who is an otherwise qualified individual with a disability,
if such denial is based on the need of such covered entity to make
reasonable accommodation to the physical or mental impairments of
the employee or applicant;

(6) using qualification standards, employment tests or other
selection criteria that screen out or tend to screen out an
individual with a disability or a class of individuals with
disabilities unless the standard, test or other selection criteria,
as used by the covered entity, is shown to be job-related for the
position in question and is consistent with business necessity; and

(7) failing to select and administer tests concerning employment
in the most effective manner to ensure that, when such test is
administered to a job applicant or employee who has a disability
that impairs sensory, manual, or speaking skills, such test results
accurately reflect the skills, aptitude, or whatever other factor of
such applicant or employee that such test purports to measure,
rather than reflecting the impaired sensory, manual, or speaking
skills of such employee or applicant (except where such skills are
the factors that the test purports to measure).

Covered entities in foreign countries
(1) In general

It shall not be unlawful under this section for a covered entity
to take any action that constitutes discrimination under this
section with respect to an employee in a workplace in a foreign
country if compliance with this section would cause such covered
entity to violate the law of the foreign country in which such
workplace is located.

(2) Control of corporation
(A) Presumption

If an employer controls a corporation whose place of
incorporation is a foreign country, any practice that
constitutes discrimination under this section and is engaged in
by such corporation shall be presumed to be engaged in by such
employer.

(B) Exception

This section shall not apply with respect to the foreign
operations of an employer that is a foreign person not
controlled by an American employer.

(C) Determination

For purposes of this paragraph, the determination of whether
an employer controls a corporation shall be based on--
(1) the interrelation of operations;
(ii) the common management;
(iii) the centralized control of labor relations; and



(iv) the common ownership or financial control,
of the employer and the corporation.
(d) Medical examinations and inquiries
(1) In general

The prohibition against discrimination as referred to in
subsection (a) of this section shall include medical examinations
and inquiries.

(2) Preemployment
(A) Prohibited examination or inquiry

Except as provided in paragraph (3), a covered entity shall
not conduct a medical examination or make inquiries of a job
applicant as to whether such applicant is an individual with a
disability or as to the nature or severity of such disability.

(B) Acceptable inquiry

A covered entity may make preemployment inquiries into the
ability of an applicant to perform job-related functions.

(3) Employment entrance examination

A covered entity may require a medical examination after an
offer of employment has been made to a job applicant and prior to
the commencement of the employment duties of such applicant, and may
condition an offer of employment on the results of such examination,
if--

(A) all entering employees are subjected to such an
examination regardless of disability;

(B) information obtained regarding the medical condition or
history of the applicant is collected and maintained on separate
forms and in separate medical files and is treated as a
confidential medical record, except that--

(1) supervisors and managers may be informed regarding
necessary restrictions on the work or duties of the employee
and necessary accommodations;

(ii) first aid and safety personnel may be informed,
when appropriate, if the disability might require emergency
treatment; and

(iii) government officials investigating compliance with
this chapter shall be provided relevant information on
request; and

(C) the results of such examination are used only in
accordance with this subchapter.

(4) Examination and inquiry
(A) Prohibited examinations and inquiries

A covered entity shall not require a medical examination and



shall not make inquiries of an employee as to whether such
employee is an individual with a disability or as to the nature
or severity of the disability, unless such examination or
inquiry is shown to be job-related and consistent with business
necessity.

(B) Acceptable examinations and inquiries
A covered entity may conduct voluntary medical examinations,
including voluntary medical histories, which are part of an
employee health program available to employees at that work
site. A covered entity may make inquiries into the ability of an
employee to perform job-related functions.
(C) Requirement
Information obtained under subparagraph (B) regarding the
medical condition or history of any employee are subject to the
requirements of subparagraphs (B) and (C) of paragraph (3).
(Pub. L. 101-336, title I, Sec. 102, July 26, 1990, 104 Stat. 331; Pub.
L. 102-166, title I, Sec. 109(b) (2), Nov. 21, 1991, 105 Stat. 1077.)
Amendments
1991--Subsecs. (c), (d). Pub. L. 102-166 added subsec. (c) and
redesignated former subsec. (c) as (d).
Effective Date of 1991 Amendment
Amendment by Pub. L. 102-166 inapplicable to conduct occurring

before Nov. 21, 1991, see section 109(c) of Pub. L. 102-166, set out as
a note under section 2000e of this title.

29 Code of Federal Regulations 1630

Authority: 42 U.S.C. 12116.

Source: 56 FR 35734, July 26, 1991, unless otherwise noted.

8§ 1630.1 Purpose, applicability, and construction.

(a) Purpose. The purpose of this part is to implement title | of the Americans with Disabilities Act (42 U.S.C. 12101,
et seq. ) (ADA), requiring equal employment opportunities for qualified individuals with disabilities, and sections 3(2),
3(3), 501, 503, 506(e), 508, 510, and 511 of the ADA as those sections pertain to the employment of qualified
individuals with disabilities.

(b) Applicability. This part applies to “covered entities” as defined at §1630.2(b).



(c) Construction —(1) In general. Except as otherwise provided in this part, this part does not apply a lesser standard
than the standards applied under title V of the Rehabilitation Act of 1973 (29 U.S.C. 790-794a), or the regulations
issued by Federal agencies pursuant to that title.

(2) Relationship to other laws. This part does not invalidate or limit the remedies, rights, and procedures of any
Federal law or law of any State or political subdivision of any State or jurisdiction that provides greater or equal
protection for the rights of individuals with disabilities than are afforded by this part.

§ 1630.2 Definitions.

(a) Commission means the Equal Employment Opportunity Commission established by section 705 of the Civil Rights
Act of 1964 (42 U.S.C. 2000e-4).

(b) Covered Entity means an employer, employment agency, labor organization, or joint labor management
committee.

(c) Person, labor organization, employment agency, commerce and industry affecting commerce shall have the same
meaning given those terms in section 701 of the Civil Rights Act of 1964 (42 U.S.C. 2000e).

(d) State means each of the several States, the District of Columbia, the Commonwealth of Puerto Rico, Guam,
American Samoa, the Virgin Islands, the Trust Territory of the Pacific Islands, and the Commonwealth of the Northern
Mariana Islands.

(e) Employer —(1) In general. The term employer means a person engaged in an industry affecting commerce who
has 15 or more employees for each working day in each of 20 or more calendar weeks in the current or preceding
calendar year, and any agent of such person, except that, from July 26, 1992 through July 25, 1994, an employer
means a person engaged in an industry affecting commerce who has 25 or more employees for each working day in
each of 20 or more calendar weeks in the current or preceding year and any agent of such person.

(2) Exceptions. The term employer does not include—
(i) The United States, a corporation wholly owned by the government of the United States, or an Indian tribe; or

(ii) A bona fide private membership club (other than a labor organization) that is exempt from taxation under section
501(c) of the Internal Revenue Code of 1986.

(f) Employee means an individual employed by an employer.

(g) Disability means, with respect to an individual—

(1) A physical or mental impairment that substantially limits one or more of the major life activities of such individual,
(2) A record of such an impairment; or

(3) Being regarded as having such an impairment.

(See §1630.3 for exceptions to this definition).

(h) Physical or mental impairment means:

(1) Any physiological disorder, or condition, cosmetic disfigurement, or anatomical loss affecting one or more of the
following body systems: neurological, musculoskeletal, special sense organs, respiratory (including speech organs),
cardiovascular, reproductive, digestive, genito-urinary, hemic and lymphatic, skin, and endocrine; or



(2) Any mental or psychological disorder, such as mental retardation, organic brain syndrome, emotional or mental
illness, and specific learning disabilities.

(i) Major Life Activities means functions such as caring for oneself, performing manual tasks, walking, seeing,
hearing, speaking, breathing, learning, and working.

(j) Substantially limits —(1) The term substantially limits means:
(i) Unable to perform a major life activity that the average person in the general population can perform; or

(i) Significantly restricted as to the condition, manner or duration under which an individual can perform a particular
major life activity as compared to the condition, manner, or duration under which the average person in the general
population can perform that same major life activity.

(2) The following factors should be considered in determining whether an individual is substantially limited in a major
life activity:

(i) The nature and severity of the impairment;
(i) The duration or expected duration of the impairment; and

(iii) The permanent or long term impact, or the expected permanent or long term impact of or resulting from the
impairment.

(3) With respect to the major life activity of working —

(i) The term substantially limits means significantly restricted in the ability to perform either a class of jobs or a broad
range of jobs in various classes as compared to the average person having comparable training, skills and abilities.
The inability to perform a single, particular job does not constitute a substantial limitation in the major life activity of
working.

(i) In addition to the factors listed in paragraph (j)(2) of this section, the following factors may be considered in
determining whether an individual is substantially limited in the major life activity of “working”:

(A) The geographical area to which the individual has reasonable access;

(B) The job from which the individual has been disqualified because of an impairment, and the number and types of
jobs utilizing similar training, knowledge, skills or abilities, within that geographical area, from which the individual is
also disqualified because of the impairment (class of jobs); and/or

(C) The job from which the individual has been disqualified because of an impairment, and the number and types of
other jobs not utilizing similar training, knowledge, skills or abilities, within that geographical area, from which the
individual is also disqualified because of the impairment (broad range of jobs in various classes).

(k) Has a record of such impairment means has a history of, or has been misclassified as having, a mental or
physical impairment that substantially limits one or more major life activities.

() Is regarded as having such an impairment means:

(1) Has a physical or mental impairment that does not substantially limit major life activities but is treated by a
covered entity as constituting such limitation;

(2) Has a physical or mental impairment that substantially limits major life activities only as a result of the attitudes of
others toward such impairment; or



(3) Has none of the impairments defined in paragraph (h) (1) or (2) of this section but is treated by a covered entity as
having a substantially limiting impairment.

(m) Qualified individual with a disability means an individual with a disability who satisfies the requisite skill,
experience, education and other job-related requirements of the employment position such individual holds or
desires, and who, with or without reasonable accommodation, can perform the essential functions of such position.
(See §1630.3 for exceptions to this definition).

(n) Essential functions —(1) In general. The term essential functions means the fundamental job duties of the
employment position the individual with a disability holds or desires. The term “essential functions” does not include
the marginal functions of the position.

(2) A job function may be considered essential for any of several reasons, including but not limited to the following:
(i) The function may be essential because the reason the position exists is to perform that function;

(i) The function may be essential because of the limited number of employees available among whom the
performance of that job function can be distributed; and/or

(iii) The function may be highly specialized so that the incumbent in the position is hired for his or her expertise or
ability to perform the particular function.

(3) Evidence of whether a particular function is essential includes, but is not limited to:

(i) The employer's judgment as to which functions are essential;

(ii) Written job descriptions prepared before advertising or interviewing applicants for the job;
(iif) The amount of time spent on the job performing the function;

(iv) The consequences of not requiring the incumbent to perform the function;

(v) The terms of a collective bargaining agreement;

(vi) The work experience of past incumbents in the job; and/or

(vii) The current work experience of incumbents in similar jobs.

(o) Reasonable accommodation. (1) The term reasonable accommodation means:

(i) Modifications or adjustments to a job application process that enable a qualified applicant with a disability to be
considered for the position such qualified applicant desires; or

(i) Modifications or adjustments to the work environment, or to the manner or circumstances under which the position
held or desired is customarily performed, that enable a qualified individual with a disability to perform the essential
functions of that position; or

(iif) Modifications or adjustments that enable a covered entity's employee with a disability to enjoy equal benefits and
privileges of employment as are enjoyed by its other similarly situated employees without disabilities.

(2) Reasonable accommodation may include but is not limited to:

(i) Making existing facilities used by employees readily accessible to and usable by individuals with disabilities; and



(i) Job restructuring; part-time or modified work schedules; reassignment to a vacant position; acquisition or
modifications of equipment or devices; appropriate adjustment or modifications of examinations, training materials, or
policies; the provision of qualified readers or interpreters; and other similar accommodations for individuals with
disabilities.

(3) To determine the appropriate reasonable accommodation it may be necessary for the covered entity to initiate an
informal, interactive process with the qualified individual with a disability in need of the accommodation. This process
should identify the precise limitations resulting from the disability and potential reasonable accommodations that
could overcome those limitations.

(p) Undue hardship —(1) In general. Undue hardship means, with respect to the provision of an accommodation,
significant difficulty or expense incurred by a covered entity, when considered in light of the factors set forth in
paragraph (p)(2) of this section.

(2) Factors to be considered. In determining whether an accommodation would impose an undue hardship on a
covered entity, factors to be considered include:

(i) The nature and net cost of the accommodation needed under this part, taking into consideration the availability of
tax credits and deductions, and/or outside funding;

(ii) The overall financial resources of the facility or facilities involved in the provision of the reasonable
accommodation, the number of persons employed at such facility, and the effect on expenses and resources;

(i) The overall financial resources of the covered entity, the overall size of the business of the covered entity with
respect to the number of its employees, and the number, type and location of its facilities;

(iv) The type of operation or operations of the covered entity, including the composition, structure and functions of the
workforce of such entity, and the geographic separateness and administrative or fiscal relationship of the facility or
facilities in question to the covered entity; and

(v) The impact of the accommodation upon the operation of the facility, including the impact on the ability of other
employees to perform their duties and the impact on the facility's ability to conduct business.

(9) Qualification standards means the personal and professional attributes including the skill, experience, education,
physical, medical, safety and other requirements established by a covered entity as requirements which an individual
must meet in order to be eligible for the position held or desired.

(r) Direct Threat means a significant risk of substantial harm to the health or safety of the individual or others that
cannot be eliminated or reduced by reasonable accommodation. The determination that an individual poses a “direct
threat” shall be based on an individualized assessment of the individual's present ability to safely perform the
essential functions of the job. This assessment shall be based on a reasonable medical judgment that relies on the
most current medical knowledge and/or on the best available objective evidence. In determining whether an individual
would pose a direct threat, the factors to be considered include:

(1) The duration of the risk;
(2) The nature and severity of the potential harm;
(3) The likelihood that the potential harm will occur; and

(4) The imminence of the potential harm.

CALIFORNIA CODES GOVERNMENT CODE SECTION 12940



12940. It shall be an unlawful employment practice, unless based
upon a bona fide occupational qualification, or, except where based
upon applicable security regulations established by the United States
or the State of California:

(a) For an employer, because of the race, religious creed, color,
national origin, ancestry, physical disability, mental disability,
medical condition, marital status, sex, age, or sexual orientation of
any person, to refuse to hire or employ the person or to refuse to
select the person for a training program leading to employment, or to
bar or to discharge the person from employment or from a training
program leading to employment, or to discriminate against the person
in compensation or in terms, conditions, or privileges of employment.

(1) This part does not prohibit an employer from refusing to hire
or discharging an employee with a physical or mental disability, or
subject an employer to any legal liability resulting from the refusal
to employ or the discharge of an employee with a physical or mental
disability, where the employee, because of his or her physical or
mental disability, is unable to perform his or her essential duties
even with reasonable accommodations, or cannot perform those duties
in a manner that would not endanger his or her health or safety or
the health or safety of others even with reasonable accommodations.

(2) This part does not prohibit an employer from refusing to hire
or discharging an employee who, because of the employee's medical
condition, is unable to perform his or her essential duties even with
reasonable accommodations, or cannot perform those duties in a
manner that would not endanger the employee's health or safety or the
health or safety of others even with reasonable accommodations.
Nothing in this part shall subject an employer to any legal liability
resulting from the refusal to employ or the discharge of an employee
who, because of the employee's medical condition, is unable to
perform his or her essential duties, or cannot perform those duties
in a manner that would not endanger the employee's health or safety
or the health or safety of others even with reasonable
accommodations.

(3) Nothing in this part relating to discrimination on account of
marital status shall do either of the following:

(A) Affect the right of an employer to reasonably regulate, for
reasons of supervision, safety, security, or morale, the working of
spouses in the same department, division, or facility, consistent
with the rules and regulations adopted by the commission.

(B) Prohibit bona fide health plans from providing additional or
greater benefits to employees with dependents than to those employees
without or with fewer dependents.

(4) Nothing in this part relating to discrimination on account of
sex shall affect the right of an employer to use veteran status as a
factor in employee selection or to give special consideration to
Vietnam era veterans.

(5) Nothing in this part prohibits an employer from refusing to
employ an individual because of his or her age if the law compels or
provides for that refusal. Promotions within the existing staff,
hiring or promotion on the basis of experience and training, rehiring
on the basis of seniority and prior service with the employer, or
hiring under an established recruiting program from high schools,
colleges, universities, or trade schools do not, in and of
themselves, constitute unlawful employment practices.

(b) For a labor organization, because of the race, religious



creed, color, national origin, ancestry, physical disability, mental
disability, medical condition, marital status, sex, age, or sexual
orientation of any person, to exclude, expel or restrict from its
membership the person, or to provide only second-class or segregated
membership or to discriminate against any person because of the race,
religious creed, color, national origin, ancestry, physical
disability, mental disability, medical condition, marital status,
sex, age, or sexual orientation of the person in the election of
officers of the labor organization or in the selection of the labor
organization's staff or to discriminate in any way against any of its
members or against any employer or against any person employed by an
employer.

(c) For any person to discriminate against any person in the
selection or training of that person in any apprenticeship training
program or any other training program leading to employment because
of the race, religious creed, color, national origin, ancestry,
physical disability, mental disability, medical condition, marital
status, sex, age, or sexual orientation of the person discriminated
against.

(d) For any employer or employment agency to print or circulate or
cause to be printed or circulated any publication, or to make any
non-job-related inquiry of an employee or applicant, either verbal or
through use of an application form, that expresses, directly or
indirectly, any limitation, specification, or discrimination as to
race, religious creed, color, national origin, ancestry, physical
disability, mental disability, medical condition, marital status,
sex, age, or sexual orientation, or any intent to make any such
limitation, specification or discrimination. Nothing in this part
prohibits an employer or employment agency from inquiring into the
age of an applicant, or from specifying age limitations, where the
law compels or provides for that action.

(e) (1) Except as provided in paragraph (2) or (3), for any
employer or employment agency to require any medical or psychological
examination of an applicant, to make any medical or psychological
inquiry of an applicant, to make any inquiry whether an applicant has
a mental disability or physical disability or medical condition, or
to make any inquiry regarding the nature or severity of a physical
disability, mental disability, or medical condition.

(2) Notwithstanding paragraph (1), an employer or employment
agency may inquire into the ability of an applicant to perform
job-related functions and may respond to an applicant's request for
reasonable accommodation.

(3) Notwithstanding paragraph (1), an employer or employment
agency may require a medical or psychological examination or make a
medical or psychological inquiry of a job applicant after an
employment offer has been made but prior to the commencement of
employment duties, provided that the examination or inquiry is
job-related and consistent with business necessity and that all
entering employees in the same job classification are subject to the
same examination or inquiry.

(f) (1) Except as provided in paragraph (2), for any employer or
employment agency to require any medical or psychological examination
of an employee, to make any medical or psychological inquiry of an
employee, to make any inquiry whether an employee has a mental
disability, physical disability, or medical condition, or to make any
inquiry regarding the nature or severity of a physical disability,
mental disability, or medical condition.



(2) Notwithstanding paragraph (1), an employer or employment agency may
require any examinations or inquiries that it can show to be job-related and
consistent with business necessity. An employer or employment agency may
conduct voluntary medical examinations, including voluntary medical
histories, which are part of an employee health program available to
employees at that worksite.

(g) For any employer, labor organization, or employment agency to harass,
discharge, expel, or otherwise discriminate against any person because the
person has made a report pursuant to Section 11161.8 of the Penal Code that
prohibits retaliation against hospital employees who report suspected patient
abuse by health facilities or community care facilities.

(h) For any employer, labor organization, employment agency, or person to
discharge, expel, or otherwise discriminate against any person because the
person has opposed any practices forbidden under this part or because the
person has filed a complaint, testified, or assisted in any proceeding under
this part.

(1) For any person to aid, abet, incite, compel, or coerce the doing of
any of the acts forbidden under this part, or to attempt to do so.

(j) (1) For an employer, labor organization, employment agency,
apprenticeship training program or any training program leading to
employment, or any other person, because of race, religious creed,
color, national origin, ancestry, physical disability, mental
disability, medical condition, marital status, sex, age, or sexual
orientation, to harass an employee, an applicant, or a person
providing services pursuant to a contract. Harassment of an
employee, an applicant, or a person providing services pursuant to a
contract by an employee, other than an agent or supervisor, shall be
unlawful if the entity, or its agents or supervisors, knows or
should have known of this conduct and fails to take immediate and
appropriate corrective action. An employer may also be responsible
for the acts of nonemployees, with respect to sexual harassment of
employees, applicants, or persons providing services pursuant to a
contract in the workplace, where the employer, or its agents or
supervisors, knows or should have known of the conduct and fails to
take immediate and appropriate corrective action. In reviewing cases
involving the acts of nonemployees, the extent of the employer's
control and any other legal responsibility which the employer may
have with respect to the conduct of those nonemployees shall be
considered. An entity shall take all reasonable steps to prevent
harassment from occurring. Loss of tangible job benefits shall not
be necessary in order to establish harassment.

(2) The provisions of this subdivision are declaratory of existing
law, except for the new duties imposed on employers with regard to
harassment.

(3) An employee of an entity subject to this subdivision is
personally liable for any harassment prohibited by this section that
is perpetrated by the employee, regardless of whether the employer or
covered entity knows or should have known of the conduct and fails
to take immediate and appropriate corrective action.

(4) (A) For purposes of this subdivision only, "employer" means
any person regularly employing one or more persons or regularly
receiving the services of one or more persons providing services
pursuant to a contract, or any person acting as an agent of an employer,
directly or indirectly, the state, or any political or civil subdivision of
the state, and cities. The definition of "employer" in subdivision (d) of
Section 12926 applies to all provisions of this section other than this
subdivision.



(B) Notwithstanding subparagraph (A), for purposes of this subdivision,
"employer" does not include a religious association or corporation not
organized for private profit, except as provided in Section 12926.2.

(C) For purposes of this subdivision, "harassment" because of sex includes
sexual harassment, gender harassment, and harassment based on pregnancy,
childbirth, or related medical conditions.

(5) For purposes of this subdivision, "a person providing services
pursuant to a contract" means a person who meets all of the following
criteria:

(A) The person has the right to control the performance of the contract
for services and discretion as to the manner of performance.

(B) The person is customarily engaged in an independently established
business.

(C) The person has control over the time and place the work is performed,
supplies the tools and instruments used in the work, and performs work that
requires a particular skill not ordinarily used in the course of the
employer's work.

(k) For an employer, labor organization, employment agency, apprenticeship
training program, or any training program leading to employment, to fail to
take all reasonable steps necessary to prevent discrimination and harassment
from occurring.

(1) For an employer or other entity covered by this part to refuse to hire
or employ a person or to refuse to select a person for a training program
leading to employment or to bar or to discharge a person from employment or
from a training program leading to employment, or to discriminate against a
person in compensation or in terms, conditions, or privileges of employment
because of a conflict between the person's religious belief or observance
and any employment requirement, unless the employer or other entity covered
by this part demonstrates that it has explored any available reasonable
alternative means of accommodating the religious belief or observance,
including the possibilities of excusing the person from those duties that
conflict with his or her religious belief or observance or permitting those
duties to be performed at another time or by another person, but is unable to
reasonably accommodate the religious belief or observance without undue
hardship on the conduct of the business of the employer or other entity
covered by this part.

Religious belief or observance, as used in this section, includes, but is
not limited to, observance of a Sabbath or other religious holy day or days,
and reasonable time necessary for travel prior and subsequent to a religious
observance.

(m) For an employer or other entity covered by this part to fail to make
reasonable accommodation for the known physical or mental disability of an
applicant or employee. Nothing in this subdivision or in paragraph (1) or
(2) of subdivision (a) shall be construed to require an accommodation that is
demonstrated by the employer or other covered entity to produce undue
hardship to its operation.

(n) For an employer or other entity covered by this part to fail to engage
in a timely, good faith, interactive process with the employee or applicant
to determine effective reasonable accommodations, if any, in response to a
request for reasonable accommodation by an employee or applicant with a known
physical or mental disability or known medical condition.

(0) For an employer or other entity covered by this part, to subject,
directly or indirectly, any employee, applicant, or other person to a test
for the presence of a genetic characteristic.



